After notice to the parties a hearing oa the merits was held in Grand
Junction, Colorado on August 18, 1981.

ISSUES

The threshold issue is whether respondent, as the lessee mine
operator, can prevail on the defense that he was an independent con-
tractor in relation to the owner of the property. J

Additional issues are whether respondent violated the regulation, and,
if so, what penalty is appropriate.

SUMMARY OF THE EVIDENCE

Jackie Lewis Garrison, in his 19th year, died on the third day of
employment with the Mendisco Company (Tr. 47, 50, 51, P16).  On the fateful
day Garrison was working alone as the grizzly man at the bottom of a two
compartment shaft (Tr. 8, 47, 48). The electrocution occurred on the
landing in the sump of the mine. A cable carrying 460 volts supplied power
to the pump (Tr. 8).

The inspection took place on the day of the fatality.  The MSHA
inspector observed a bad splice with an exposed lead just below the tie
down wire (Tr, 10, 12). There was water on the splice and very little
insulation (Tr. 20, 21).  If a'person contacted the hot lead he would be
exposed to 220 volts (Tr. 24). Drawings, photographs of the area, and the
defective splice were received in evidence (Exhibits P2-P14).

MSHA witness Craig Miller, an electrical engineer, testified in
detail. He dissected the bad splice and concluded that a person could be
electrocuted if he contacted the energized wire (Tr. 68, 69).  The wires in
the splice were corroded and merely twisted together in a knot (Tr. 72).

After visiting the site witness Miller determined that Garrison was
electrocuted in this fashion: when he climbed down into the sump he leaned
against the ladder and with the wire rope from the tugger motor wrapped
around^his left wrist he was exposed to the conductor.  The wire rope would
have ridden down the cable to the bad splice (Tr. 79-80, 91 98).

2/ In Cathedral Bluffs Shale Oil Company. WEST 81-186-M, an unrelated
case decided this date, the mine owner, retaining project control by
contract, defends on the basis that the liability lies with its independent
contractor.                                                                                                                              F
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